United States Court of Appeals,
El eventh Circuit.
No. 94-8403.

G egory Alan NOVAK, individually and by his next friend June
Lowery Novak; June Lowery Novak, individually and on behal f of her
son Gregory Al an Novak, Plaintiffs-Appellants,

V.

COBB COUNTY KENNESTONE HOSPI TAL AUTHORI TY d/ b/ a Kennest one
Hospital; Samuel D. Bishop; Bradl ey E. Henderson; John David
Tucker; R chard G Gay; W Gady Pedrick; Jerry A Landers, Jr.
and Robert D. Ingram Defendants-Appell ees.

Feb. 14, 1996.
Appeal from the United States District Court for the Northern
District of Georgia. (No. 1:90-01316-CV-JEC), Julie E. Carnes,
Judge.

Bef ore TJOFLAT, Chief Judge, COX, Circuit Judge, and WELLFORD,
Senior Circuit Judge.

TIJOFLAT, Chief Judge:

l.

In the early norning hours of June 18, 1989, Gegory Al an
Novak, then sixteen years old, fell asleep at the wheel of his
aut onobil e, crashed into a guard rail on |1-575 in Cherokee County,
Ceorgia, and was seriously injured. Novak was renoved from the
scene by anbul ance and taken to Kennestone Hospital, a facility
operated by the Cobb County Kennestone Hospital Authority. There,
it was determned that Novak had sustained nunerous injuries,
including fractures of both |legs and nmultiple |acerations.

Shortly after arriving at the hospital's enmergency room

Novak, anticipating that a blood transfusion m ght be needed, told

"Honorable Harry W Wl lford, Senior U S. GCircuit Judge for
the Sixth Grcuit, sitting by designation.



the staff not to give him any blood.* Novak said that he was a
Jehovah's Wtness and that it was against his religious beliefs to
recei ve bl ood.

The ort hopedi ¢ physici an handl i ng Novak's case, Dr. Bradl ey E.
Hender son, concl uded that surgery woul d be needed to repair Novak's
fractured right leg. Novak's father, the only fam |y nmenber on the
scene, consented to the surgery. He did so, however, with the
under standi ng that Novak be given no blood during the procedure.
(Novak's father was not a Jehovah's Wtness, but his nother, in
whose custody Novak had been since his parents' divorce, was.
Novak's father knew that she, as well as his son, would object to
any blood transfusion.) Dr. Henderson believed that Novak coul d
wi thstand the surgical procedure wthout a blood transfusion;
accordingly, in the early norning hours of June 18, he perforned
t he operati on.

Novak | ost a consi derabl e amount of blood as a result of his
injuries and the subsequent triage and surgery. By the early
af t ernoon of June 19, he had becone severely anem c. Novak's bl ood
count and bl ood pressure were falling at such a rate that Drs.
Hender son and John Davi d Tucker, the general surgeon on the case,
after consulting Dr. Richard G Gay, a hematologist, were

convinced that, wthout a blood transfusion, Novak would likely

'As a minor, however, Novak coul d not wi thhold his consent
to nedical treatment. See OC G A 8 31-9-7 (1982). The
ort hopedi ¢ physician treating himnoted in Novak's hospital
record that Novak had objected on religious grounds to the
recei pt of bl ood.



die.? Ms. Novak and her son knew this; they continued to reject
t he physicians' recommendations, however. A transfusion would be
against their religious beliefs.

At this point, Drs. Henderson and Tucker inforned the
hospital's managenent of Novak's condition and of Ms. Novak's
refusal to allow a transfusi on—even if necessary to save Novak's
life. The matter was assigned to Sanuel Bishop, the hospital's
Director of Ri sk Managenent, and he immedi ately contacted the | aw
firmthat represented the hospital and explained the situation.?
After consulting wth Dr. Henderson and confirmng the information
t hey had recei ved—that w thout a transfusion, G egory Novak coul d
die at any tinme—attorneys W Gady Pedrick and Jerry A. Landers,
Jr. decided to petition the Cobb County Superior Court for the
appointment of a guardian ad litem The person they had in mnd
for the appoi ntnent was Robert Ingram a practicing |awer in Cobb
County. Landers contacted |Ingram advised himof Gegory Novak's
condition and of his and his nother's refusal to allow a bl ood

transfusi on, and asked hi mwhet her he woul d to serve as guardi an ad

’According to Dr. Gray, who was called into the case as a
consultant in the afternoon of June 19, Novak's bl ood count was
at a "critical" level; wthout a blood transfusion, Novak coul d
succunb to death from anong other things, circulatory failure,
renal failure, and liver failure.

®Bi shop, a nonl awyer, knew that under Georgia | aw, G egory
Novak, because he was a minor, could not withhold his consent to
t he bl ood transfusion his treating physicians were reconmendi ng.
See OC.GA 8 31-9-7 (1982). At the sanme tine, he was uncertain
whet her Novak or his nother could w thhold consent on religious
grounds; in short, he could not reconcile their legal rights
with the principle of Georgia law that a mnor is not conpetent
to deci de whether he should live or die. G ven these
ci rcunst ances, Bishop felt obligated to refer the matter to the
hospital's attorneys.



l[itemif appointed. Ingram said he would; the assignnment woul d
present no conflict of interest on his part.

They filed their petition in the afternoon of the 19th, at
4:49 p.m The petition, which sought the appoi ntnent of a guardi an
ad litem for the sole purpose of determ ning whether the blood
transfusi on the physicians were recomendi ng would be in Gegory
Novak's best interest, was assigned to Judge P. Harris Hines.
Because the petition presented a matter that needed inmmediate
attention, Judge H nes considered it within mnutes, w thout notice
to Novak or his nother.* After hearing from Pedrick and Landers
and reading Dr. Henderson's affidavit, Judge H nes granted the
petition and appointed Ingramguardian ad litem for the limted
pur pose described in the petition.

At alittle after 9:00 the foll ow ng norning, June 20, Judge
H nes telephoned Bishop, I|earned that Novak's condition had
deteriorated during the night, and told Bishop that he was
convening a hearing at the hospital as soon as he could get there.
The hospital's attorneys and Novak's treating physicians were to
attend the hearing.

The hearing began at 9:35 a.m in the hospital's intensive
care unit where G egory Novak was confined. Judge H nes handl ed
the hearing hinself in that he, alone, examned the w tnesses:
Drs. Henderson and Tucker, Novak's primary treating physicians, and
menbers of the hospital's staff. The hospital's attorneys, Pedrick

and Landers, sinply stood by. The physicians testified that

*Judge Hines held the hearing without notice to Gegory
Novak or his parents because the petition alleged the need for
i medi ate energency relief. See OC G A § 15-11-32(b).



Novak's condition was continuing to deteriorate and that, w thout
a bl ood transfusion, he would probably die.

At the conclusion of the hearing, the guardian ad |item asked
the court to order a transfusion. In response, the court noted for
the record that Ms. Novak had not changed her position—-a bl ood
transfusion would offend her and her son's religious beliefs—but
hel d that her w shes coul d not be inposed on her mnor child given
the |life or death situation at hand. An order authorizing the
treating physicians to arrange for the blood transfusion was
t herefore entered.

The transfusion was pronptly carried out; Gregory Novak
received three units of packed red blood cells. H's blood count
i nproved significantly, and he suffered no untoward effects from
t he procedure. In due course, he fully recovered from his
injuries.

.

On June 18, 1990, G egory Novak and his nother, June Lowr ey
Novak, brought this suit. They seek conpensatory and punitive
damages from (1) Gegory Novak's treating physicians, Drs.
Henderson and Tucker, (2) Dr. Gay, the henmatol ogist whom Dr.
Hender son consul ted on June 19, (3) the governnental authority that
operates the hospital, (4) the hospital's Director of Risk
Managenment, Sanuel Bishop, (5) the attorneys, Gady Pedrick and
Jerry Landers, who petitioned the Cobb County Superior Court for
t he appoi ntnment of a guardian ad litem and (6) the guardian ad
litem Robert Ingram

The Novaks' anended conplaint, which is the pleading before



us, contains eighteen counts; sone of the counts, such as count

° In the first

one, assert several discrete causes of action
twel ve counts, Gegory Novak seeks $12,500,000 in conpensatory
damages, plus punitive damages; in the remaining counts, June
Novak seeks $6,500,000 in conpensatory damages plus punitive
damages. Sone of the Novaks' clains allege federal constitutional
viol ati ons and are brought under 42 U . S.C. § 1983. The remai nder
all ege violations of Georgia constitutional, statutory, or common
| aw rul es.

The district court concluded that the Novaks' federal clains
were neritless and gave the defendants summary judgnent. Having
di sposed of the Novaks' federal clains in this fashion, the court
di sm ssed their pendent state law clains wthout prejudice. W
agree with the district court that the Novaks have no valid claim
under the United States Constitution and thus affirmits summary
di sposal of their section 1983 clains.® Gven this disposition, we
also affirmthe court's dism ssal of the Novaks' pendent cl ai ns.

[l
I n count one of his anended conpl aint, Gregory Novak all eges
that the adm nistration of the blood transfusion of June 20—ever

his nother's and his objection on religious grounds—deprived hi mof

*The pleading is a quintessential "shotgun pleading." See
Pelletier v. Zweifel, 921 F.2d 1465, 1518 (11th Gr.); cert.
deni ed, 502 U. S. 855, 112 S.C. 167, 116 L.Ed.2d 131 (1991);
T.D.S. Inc. v. Shelby Mut. Ins. Co., 760 F.2d 1520, 1543 n. 14
(11th G r.1985) (Tjoflat, J., dissenting).

®The Novaks have not appeal ed the district court's grant of
summary judgnent to the guardian ad |item Robert Ingram CQur
affirmance therefore runs only to the defendants before us as
appel | ees.



the foll ow ng

rights, privileges, and imunities secured to him by the
Constitution of the United States:

(a) Hs right to be free fromthe deprivation of life,
liberty, or property wthout due process of |aw under the
Fifth Amendnent ... nmade applicable to the States by the
Fourteenth Anendnent...

(b) Hs right to be free fromthe deprivation of life,
liberty, or property, wthout due process of |aw under the
Fourteenth Amendnent. ..

(c) Hs right of religious freedom under the First
Amendnent ..., nade applicable to the States by the Fourteenth
Amendnent . . ..

(d) His right of personal privacy protected by virtue of
the First, Third, Fourth, Fifth, Nnth, and Fourteenth
Amendnents. . ..

(e) H's right to equal protection of |aw under the
Fourteenth Amendnent. ..

(f) Hs right to freedom of contract, protected by the
Fifth Amendnent and/or the Fourteenth Anmendnent. ..

(g) H s right to have his privileges and inmunities as a
citizen of the United States free from abridgenent by the
State of Ceorgia contrary to the Fourteenth Amendnent ...;
and

(h) Hisright to be free fromdeprivation of his liberty
interest in maintaining his famlial relationship with his
not her under the Fourteenth Amendnent. ..

Gregory Novak concedes, as he nust, that the constitutional
injuries he allegedly suffered would not have occurred had Judge
Hi nes not issued the order authorizing the blood transfusion his
physi ci ans adnministered.” Mreover, if the issuance of the order
constituted an i ndependent act on the court's part, then it is of

no noment whether, as the plaintiffs allege, Gegory Novak's

"The Novaks, however, did not join Judge H nes as a
defendant in this case. They apparently felt that a suit agai nst
Judge Hines woul d be barred by the doctrine of judicial inmunity.



physicians erred in believing that their patient's life was in
j eopardy, the hospital and its attorneys erred in deciding to
petition the superior court for the appointnment of a guardi an, and
the guardian ad litemerred in asking the court to issue the order
in question. On the record of this case, there can be no doubt
t hat Judge Hi nes acted independently in issuing the order. Judge
Hi nes, alone, decided to entertain the attorneys' petition, to
appoint a guardian ad litem to hold the hearing at the hospital,
to sunmon and exam ne the w tnesses, and to order the transfusion.

The Novaks' attorneys, anticipating this problemof causati on,
sought to avoid the problemby alleging that the transfusion Judge
Hi nes aut horized was the product of a conspiracy. By linking the
defendants to the state actor, Judge Hi nes, through a conspiracy,
counsel apparently believed that they <could satisfy the
requirenments of 42 U. S.C. § 1983 and t he Fourteenth Arendnent. See
Jones v. Preuit & Mauldin, 851 F.2d 1321, 1330 (11th G r.1988) (en
banc) (Tjoflat, J., specially concurring) (section 1983 requires
proof of an affirmative causal connection between the action taken
by the defendant and the constitutional deprivation), vacated on
ot her grounds, 489 U S. 1002, 109 S.C. 1105, 103 L.Ed.2d 170
(1989); Bendiburg v. Denpsey, 909 F.2d 463, 468 (11th G r.1990)
(private defendants can be |iable under section 1983 if they act in
concert with state officials in depriving the plaintiff of
constitutional rights), cert. denied, 500 U.S. 932, 111 S.C. 2053,
114 L.Ed.2d 459 (1991); see also Dennis v. Sparks, 449 U. S. 24,
27-29, 101 S.Ct. 183, 186-87, 66 L. Ed.2d 185 (1980) (though a j udge

may be imune fromsuit, private parties who conspire with hi mact



"under color of state | aw' for purposes of section 1983). Counsel
did not refer to Judge Hi nes as one of the conspirators by nane;
rather, they did so by inplication—by alleging that the naned
defendants were either state actors or "private persons who acted
jointly with, willfully participated with, or conspired with state
actors or their agents under color of the statutes ... of the State
of Georgia, and thereby caused Plaintiff Gegory Alan Novak ... to
be subjected to the deprivation of [his constitutional rights].”
(enmphasi s added).

Thus, in order to have caused Novak to suffer constitutional
injury, the defendants had to have conspired with Judge H nes. At
oral argunent, the Novaks' attorneys were asked whether the record
cont ai ned any evidence that any of the defendants conspired with
Judge Hines to obtain a court-authorized transfusion. They said it
did not. Having nmade that concession, the Novaks' counsel argued
t hat the defendants should be held to have caused the plaintiff's
injury because they obtained the order from a court that the
def endants knew or should have known had no jurisdiction to grant
it. Although the Cobb County Superior Court is a court of general
jurisdiction, counsel contends that the only ~court wth
jurisdiction to authorize the transfusion was the Cobb County
Juveni |l e Court.

The Novaks' anended conplaint nowhere alleges that Judge
Hi nes | acked jurisdiction to enter the order in question. Their
attorneys concede this point but contend that their allegations
raise the inference that Judge Hines | acked jurisdiction to issue

the order. Drawi ng such an inference, they argue, would be



consistent wwth the spirit of notice pleading. W refuse to draw
the inference; we do not consider on appeal clains that are not
presented to the district court. G enn v. United States Posta

Serv., 939 F.2d 1516, 1523 (11th G r.1991); Lattinore v. Oman
Constr., 868 F.2d 437, 439 (11th Cir.1989).

Ms. Novak's federal constitutional clains, which are
contained in count thirteen of the anended conplaint, suffer the
same shortcom ngs. Liability is predicated on the existence of
conspiracy, and there is none.

I V.

In conclusion, we find no cogni zable federal constitutional
claims in this record and therefore affirm the district court's
grant of sunmary judgnment. We also affirmthe court's dism ssal of
t he Novaks' pendent state |law clains wthout prejudice. Finally,
because we find this appeal to be frivolous with respect to
appel lants' clains against Dr. Gray and the hospital's attorneys,
we award them doubl e costs and reasonable attorney's fees. Those
fees shall be determ ned by the district court follow ng recei pt of
our mandate. See Fed.R App.P. 38; Pelletier v. Zweifel, 921 F. 2d
1465, 1523 (11th Cir.); «cert. denied, 502 U S. 855, 112 S.Ct. 167,
116 L.Ed.2d 131 (1991).

SO ORDERED.



